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COMBINED FINDINGS OF FACT AND CONCLUSIONS OF LAW, WITH ORDERS

Procedural History

The Student? is a fourteen-year-old student. Clay Community Schools will be referred to asthe
“Schoal.” The Student, by counsdl, requested a due process hearing dated August 1, 2003, pursuant
to 511 IAC 7-30-3. Lon C. Woods, Esg., was gppointed on August 4, 2003, as the Independent
Hearing Officer (IHO). A Joint Motion for Recusa of Hearing Officer wasfiled by the Student and the
School, which was received by the Indiana Department of Education, Divison of Exceptiond Learners,
on August 18, 2003. On August 18, 2003, the IHO issued an Order Denying Recusal. On September
2, 2003, the IHO issued a Notice of Pre-Hearing Conference that he would conduct a pre-hearing
conference on September 8, 2003. The IHO conducted a pre-hearing conference by conference cdll
on September 8, 2003. On September 15, 2003, the IHO issued a Pre-Hearing Order which
described the issues for the hearing and indicated that the decision would be issued to the parties on or
before October 25, 2003, unless otherwise ordered. During the pre-hearing conference, the Student
requested an extenson of time. On September 15, 2003, the IHO issued a Notice of Hearing which
indicated that the hearing would be held on October 8, 9, and 10, 2003. The deadline for the exchange
of proposed exhibits and witness lists was set for October 1, 2003. Requests for subpoenas were to
be made no later than October 1, 2003. On September 15, 2003, the IHO issued an Order granting
the extension of time up to and including October 24, 2003. On October 1, 2003, the IHO issued an
Addendum to Pre-Hearing Order dated September 15, 2003 which indicated that the Student had
been enrolled by his parentsin a private school, the Hutson School in Indiangpolis, and that the Student
ghdl remain in this placement until this proceeding is concluded. Responshility for payment of the
expenses incurred by virtue of said placement would be determined by the IHO in hisdecison. The
Addendum to Pre-Hearing Order dso indicated that responsbility for payment of the expenses

¥ Sudent” shdl refer to the Student and the Student’ s Parents, unless otherwise indicated.
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incurred by this placement would be determined by the IHO in the IHO’ s decision. On October 6,
2003, the IHO issued an Order on Request for Extension of Time in response to the parties having
stated a need for two additional hearing days. The IHO granted a period of twenty (20) days up to and
including November 13, 2003. On October 6, 2003, the IHO issued an Amended Notice of Hearing
scheduling the hearing for October 8, 9, 10, and 29, 30, 2003. On October 13, 2003, the IHO issued
a Second Amended Notice of Hearing with the additional hearing dates of October 28, 29, and 30,
2003. A pre-hearing conference was held prior to the beginning of the hearing on October 8, 2003.

The due process hearing was held on October 8, 9, 10, 28, and 29, 2003.

The specific issues for the hearing were as follows:

1.

2.

10.

11.

Whether the School accurately and timely identified the Student’ s areas of specid needs,
Whether the Schoal failed to comply with the parents request for an evauation of the
Student without written advisory notice of its decison, and, as aresult, is obligated to
reimburse the parents for expenses incurred in obtaining an evauation;

Whether the School failed to adequately train the teacher, staff, administrators, and parents
as to the Student’ s disability and educationa needs;

Whether the School failed to follow the provison of the Student’ s |EP;

Whether the School falled to provide the Student gppropriate socid skills training and
tutoring;

Whether the provision of Extended School Y ear services (hereinafter referred to as
“ESY” sarvices) requested by the parents would have prevented the Student’ s regression,;

Whether procedura safeguards were violated by the School when notice of the reasons
for denid of other services was not given;

Whether the School failed to provide afree, appropriate public education by not providing
sarvices enumerated in an Article 7 conforming 1EP,

Whether the School failed to timey provide the parents with the Student’ s academic and
performance records when requested;

Whether the School failed to enable the Student to participate in extracurricular activities
offered to non-disabled students;

Whether the gods and objectives contained in the Student’ s I|EP were appropriate and

2



measurable;

12. Whether the School failed to properly intervene by providing a safe learning environment
and, therefore, protect the Student from assaulits;

13. Whether the School provided atimey and gppropriate functiona behavioral assessment
and implement an effective behaviord intervention plan; and

14. Whether the Student experienced any harm from the dleged procedura errors by the
schoal.

TheWritten Decision of the IHO

The IHO' s written decison was issued on November 29, 2003. In his decison, he determined
fourteen (14) Findings of Fact. These Findings of Fact are reproduced below:

TheHO s Findings of Fact

1. Thedudent’s primary disability isalearning disability in reading and written expresson,
and the secondary is Other Hedlth Impaired due to ADHD.

2. Theschool did not provide written notice of the reasons for not conducting a speech
language eva uation requested by the parents on two separate occasions.

3. Opportunities were provided by the school for school personnd and the parents to attend
in-servicetraining in ADHD and other behavior workshops. School personnel having
contact with the student did not attend these workshops.

4. During the sudent’ s fifth grade year, the school did not comply with the provisons of his
|EP, particularly in regard to accommodations to be provided and utilization of the
resource teacher.

5. Theschoal did not provide socid skills training during the student’ s fifth grade year as
enumerated in his|EP. The student is currently recaelving socid skills training through a
private practitioner at the parents’ expense.

6. Thereisinsufficient evidence that the student regressed due to the school’ sfailure to
provide adequate ESY services.

7. Numerous requests by the parents for related services and accommodations for the
student were denied either during case conference committee meetings or conferences
with teachers for which written notice explaining the reasons for denia such services were
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10.

11.

12.

13.

14.

not being provided.

Following the student’ s fourth grade year in parochia school, a case conference
committee convened to review the student’ s evaluations, make an initial determination of
eligibility, and to develop an I|EP for the fifth grade. While the parents chose the school he
was to attend, and the committee acquiesced, the related service of transportation was not
included the committee having cited a school policy proscribing transportation when a
student attends school outside the home didtrict.

During the student’ s seventh grade year, his achievement test results, performance
records, and daily behavior records were not being timely provided to the parents.

The student was not provided the opportunity to continue his participation in non-
academic extra-curricular activities the same as genera education students, to wit: cross
country and track and field during his seventh grade year due to afailing grade. Hewas
permitted to practice with the team, but not alowed to participate in meets.

The gods and objectives contained in the student’ s |EP were not appropriate for the
reason they were vague and not measurable. In addition, specific academic skill areas
were omitted.

The student was the subject of bullying and physica confrontations with other sudents,
particularly during less structured parts of the day such as passing periods, lunch time, and
bus loading.

An appropriate Functional Behavior Assessment on the student elther didn’t exist, or no
one knew an Assessment existed and the Behavior Intervention Plan did not satisfy the
required components of a Plan.

The student experienced harm proximately caused by procedurd errors as evidenced by
the decrease in his achievement levels and lack of success of the ISTEP.

The IHO's Conclusions of Law

Based on the fourteen (14) Findings of Fact, the IHO reached fourteen (14) Conclusions of Law.

1.

A learning disability is characterized by severe deficitsin perceptud, integrative, or
expressve processes which impair learning efficiency. The criteriato determine digibility
for specia education is a severe discrepancy between a student’s normal or near normal
cognitive potentid and in at least one of severd cognitive kill areas. 511 |AC 7-11-7 et
seq (May, 1995) and 511 IAC 7-26-8 et seq (June, 2002). The psychoeducationa
evauations performed on this student portrayed a student with at least normd intelligence,
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but severe discrepancies in reading and written expression. Hence, there exists alearning
disability.

The student was incorrectly classified as having a secondary disability of communication
disorder. Characteristics of ADHD were noted during his assessment in kindergarten at
the parochid schooal, then confirmed by medicd diagnosis a which time Ritdin was
prescribed. These characterigtics continued to be exhibited when he attended the public
school in the fifth grade to the present. The secondary disability should have been
classfied under Other Hedlth Impaired due to ADHD. 511 |AC 7-26-12 et seq (June,
2002). Asaresult, gods and objectivesin the sudent’s |EP were misguided. In other
words, the gods and objectives could not have fulfilled the student’ s educationa and
behavior needs.

On severd occasions the parents requested of the case conference committee or the
school’ s Saff a peech/language evauation be done, to wit: in February, 2000; April,
2000; and May, 2000. These requests were denied. The schoal isrequired to provide
parents written notice and full explanation understandable to the parents prior to initiating,
changing, or refusing to initiate or change the identification; evauation; or educationa
placement of the sudent. 511 IAC 7-7-1(a)(2)(A)(B)(C) (May, 1995). The parents
should have been advised of the circumstances under which an independent evaluation
could be obtained at public expense.

Following refusal without any notice or advisement of rights from the school, the parents
obtained a speech/language evauation at their own expense. They are entitled to be
reimbursed by the school for these codts.

The school did present professiond training sessions on the subject of ADHD, and a
behavior workshop during the student’ s sixth and seventh grade years. However, few, if
any, of the student’ s teachers and support staff attended these sessons. There are
provisons for parent counsding and training which may beincluded in the |IEP [see 511
IAC 7-28-1(h) (June, 2002)] but none for teachers and support staff except for case
conference committee participants. 511 |AC 7-12-1(t) (May, 1995). There are severd
E-mails and other communications between the school’ s saff which reved ether alack of
undergtlanding or ambivaence on the subject of the sudent’s behavior issues. These
communications provide substantial support of the need for in-service training to bolster
teachers understanding of this unique behavior characterigtic. Except for professiona
incentive and school palicy there is no requirement for in-service training of professonds
inArticle 7. Y et the school should have paid the teachers expenses for gppropriate and
meaningful training.

During the sudent’ s fifth grade year, the school did not comply with provisons of his IEP
by not acknowledging the accommodations enumerated therein and by not utilizing the
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assigned resource teacher. “. . . . the proposed placement may be implemented as soon
as the necessary arrangements are completed, but in no case more than fifteen (15)
indructiona days from the date consent for the placement is obtained.” Theterm
“placement” isin reference to the student’ s |EP and its components. [see 511 IAC 7-12-
1(r) (May, 1995). Therefore, the school failed to implement the |EP within the required
time frame; accordingly, the student was denied services authorized under Article 7.

The parents had requested the student receive gppropriate socid skillstraining and
tutoring. While members of the staff expressed the belief they had no time or knowledge
to provide such training, this attitude is irrelevant as to the student’ s behavior issues.
Emphasis should have been placed on the need for a Functionad Behavior Assessment (to
identify patterns of student behavior) and a Behavior Intervention Plan. See paragraph
#13 for analyss of the sudent’ s behavior and the legd conclusion.

The parents had requested extended school year (hereinafter referred to as“ESY™)
sarvices be included in the sudent’ s [EP in order to prevent regression. The school’s
position is there was no regression; the parents state there was. The evidence of the need
for ESY sarvicesisinconclusive.

Numerous requests by the parents for services were denied as elther being unnecessary or
impracticd. The severd requirements for the schoal to recognize and comply with
procedurd safeguards, including the reasons for denid of services, are set forth at 511
IAC 7-22-1 et seq (June, 2002). The school isrequired, and should henceforth,
establish, maintain, and implement procedures to ensure parents receive written noticesin
regard to the provision of afree, gppropriate public education. 511-7-22-1(a) (June,
2002).

When the student Ieft the parochia school and enrolled in the public school’ sfifth grade in
thefal, 2000, the evidence indicates the parents visited three e ementary schools before
deciding upon a school which was not in their home didtrict. The case conference
committee met and developed an initid 1EP for the sudent. The IEP did not include a
provision for transportation costs, and the parents were advised they would be responsible
for the student’ s trangportation as a matter of school policy since he was not attending his
home school. Article 7 provides at 511 |AC 7-6-6(a) (May, 1995) in pertinent part, to
wit: “The public school corporation of resdence is responsible for transportation for a
student identified as disabled under this article if trangportation is necessary for the sudent
to receive specid education and related services. ... Further, it Sates, “A parent of a
disabled student shal not be required to provide transportation. If a parent does transport
thestudent . . . ., the parent is entitled to reimbursement at no less than the per mile rate at
which employees of the public agency are reimbursed.” 511 1AC 7-6-6(g) (M ay, 1995).

Procedural safeguards enumerated in 511 |AC 7-8-1(a) (M ay, 1995) require the school
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10.

11.

12.

13.

to adopt policy and procedures alowing parents, or their representative to inspect and
review educationd records. Thisobligation isaso addressedin 511 1AC 7-23-1 et seq
(June, 2002). In at least one instance, the parent learned of the student’ s failing grade on
or about the date it was to be issued precluding any corrective action that could have been
initiated, and was not advised of any accommodation not being followed in order to avoid
thefallure (in this case test adminigtration through the resource teacher).

The course failure referred to above resulted in the student’ s exclusion from participation
in an extra-curricular activity available to genera education sudents. 511 |AC 7-12-2(f)
(May, 1995) and 511 7-27-9(a)(8) (June, 2002). The specific activity was cross
country which offered the student at least two advantages: (1) self-esteem and acceptance
by his peers and (2) areductionin ADHD symptoms. According to the student’s
physicians and counsdors, running is desirable for the reason it burns off energy and isa
more desirable activity than ateam sport due to lower distractibility.

The reason cited for the student’ s exclusion from crass country was school policy. Since
middle school sports are not governed by the rules and regulations of the Indiana High
School Athletic Association, the decision to exclude the student was entirely an internd
matter thereby violating the sudent’ s right to engage in a non-academic school activity.

A dudent’s IEP shdl include “A statement of measurable (emphasis added) annua god's
that describe what the student can be expected to accomplish within atwelve (12) month
period, including benchmarks or short term objectives. . ..” It goeswithout saying that if a
dated objective isvague, it is not measurable and of no vaue to the student or his
indructors.

The student is currently attending a private school in Indiangpolis at the parents’ expense.
This placement is not the least redtrictive environment for the student, and the decison to
enroll him was solely the parents. Therefore, the school is not obligated to reimburse the
parents for, or to pay future, tuition and related expenses related to the Sudent’s
attendance at a private school. 511 1AC 7-19-2 et seq (June, 2002).

It is recognized that non-disabled students didike ADHD students. Much of the ADHD
student’ s unacceptable behavior is misguided and unintentiond, yet misunderstood and
annoying to other sudents. These students will likely retdiate unsuccessfully in an effort to
quell the disabled student’ s behavior. The best solution is to adhere as closely as possible
to the discusson which follows below.

A Functiond Behavior Assessment is not required by Article 7 for dl disabled students
with behavior issues unless the disabled student is suspended for more than ten (10)
cumulative ingructiona daysin aschool year. 511 |AC 7-9-5(a)(1)(2). However, a
school may exercise the opportunity to conduct a Functiond Behavior Assessment. While
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this student had not been suspended, there had been a history of behavior issues dating
back to parochid school. Much of his unacceptable behavior was exhibited by making
ingppropriate comments to other students which ultimately led to conflict, retdiation,
odrecization, and the like.

By definition, a Functional Behavior Assessment isto include a collection and andysis of
the student’ s behavior, and shall identify patterns and function (emphasis added) of the
behavior. 511 1AC 7-17-38 (June, 2002). Most unacceptable behavior is designed to
attract attention, demondtrate power, or to defy authority. But isthisthe function of the
behavior? It's not a question of “why” the student engaged in the behavior, but rather the
purpose or function of the behavior. Individua behavior isaform of communication or
expression; it is not random, and is done for areason. The chdlenge isto understand the
behavior’s function and determine what the student istrying to convey. Oncethisis
achieved, replacement behavior that is more pleasant, but which serves smilar functions,
may be identified, encouraged, and taught according to the behavior intervention plan
prepared in accordance with the results of the assessment and included in the student’s
|EP by authority of the above-cited regulation. Producing a Functiona Behavior
Assessment, and, from that, designing a Behavior Intervention Plan may require the
assistance of mentd hedth and other professonds familiar with achild's ADHD issues.

This student’ s interaction with other students was aform of communication, it was not
random, and was done for a reason (probably to seek acceptance or recognition), but he
most likely did not redize it was unacceptable behavior. So the witnessed behavior was
his unacceptable interaction with other students; the function was to gain socid acceptance
or recognition. Thisrequires the use of techniques to develop more pleasant replacement
behavior, dl of which should beincluded in the Behavior Intervention Plan and included in
the IEP. It isimportant that emphasisin the Behavior Intervention Plan be placed on
posgitive reinforcement rather than the negative. Admonitions directed at the student “to
stop that” or “don’t be apest” create conflict resulting in the drawing of battle lines.
Instead, ask questions such as “how could you have handled that differently?” Al
teachers, adminigrators, and other support personnel could benefit from reading the
transcript of the testimony of Sydney S. Zental of Purdue Universty.

14. The school has not met its burden of establishing the student did not experience any harm
from the aleged procedura errors.

ThelHO's Orders

Based upon the Findings of Fact and Conclusions of Law, the IHO issued the following eight (8)
Orders:

1. Thepaentsshdl be reambursed by the school for the actud cost of obtaining a
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speech/language eva uation through the Indiana University Speech and Hearing Clinic,
along with their transportation expenses commensurate with the rate paid to school
employees a that time,

2. The parents shdl submit an itemized claim, and the school shal remit payment, as
reimbursement for transportation expensesincurred by them during the student’ s fifth
grade school year at arate commensurate with the rate being paid to employees of the
school at that time.

3. The parents shdl submit an itemized claim to the school for the actud expenses incurred
for the sudent’ s socid skills training through a private practitioner including trangportation
expenses payable a the yearly rate commensurate with that paid to school employees.

4. Thepaents clam for rembursement for expenses incurred for tutoring, transportation,
and the additional cogtsfor ESY services during the past three yearsis denied.

5. Theparents clam for rembursement for tuition and transportation expenses incurred, and
to be incurred, by virtue of the student’ s enrollment in a private school is denied.

6. Theschool shdl conduct a Functiona Behavior Assessment and develop a Behavior
Intervention Plan for the student consistent with the requirements of Article 7, and include
said Plan in the student’ s subsequent IEP' s,

7.  Socid skillstraining shal be incorporated into the student’ s I1EP, and the school shal
continue to reimburse the parents' expenses for trangportation and professiona services
through a private practitioner.

8. The case conference committee shal reconvene to develop and recommend an |EP which
includes specific and measurable goals and benchmarks/objectives consstent with the
student’ s specific educationa needs, including, but not limited to, gppropriate instructiond
accommodations and participation in non-academic and other extra-curricular activities.

The IHO advised the parties of their appedl rights.

APPEAL TO THE BOARD OF SPECIAL EDUCATION APPEALS
The School, by counsd and within the time frame for seeking review by the Indiana Board of Specid
Education Appedls (BSEA), requested an extension of time within which to prepare and file a Petition
for Review. The request was received on December 5, 2003. The BSEA granted the request and
issued an Order that same date, extending the time line to the close of business on January 16, 2004,



within which the School mugt prepare and file its Petition for Review. The timeines for review and
issuance of awritten decision by the BSEA were aso extended to and including February 16, 2004.
On January 6, 2004, an Amended Order Granting Extension of Time wasissued by the BSEA
extending the time line to the close of business on January 16, 2004, within which the School must file
its Petition for Review and the Response to the Student’ s Petition for Review. On January 13, 2004,
affidavits completed by the parents were filed with the BSEA.

The Student’s Petition for Review

The Student timely filed on January 2, 2004, a Petition for Review with the Indiana Board of Specid
Education Appeds (BSEA). The Petition for Review is reproduced, in part, asfollows:

Petitioners are submitting this Petition for Review in regard to the failure of the hearing officer to
rule on al the issues, the denid of reimbursement for private school and tutoring costs and a
few inaccurate findings of fact.

|. Failuretodecideall theissues

Specificdly, the rdlevant issue a hearing on which he failed to rule sated, “8. Whether the
school failed to provide afree, appropriate public education by not providing services
enumerated in an Article 7 conforming IEP.”  Although, this question was clearly listed as an
issue to be decided by the hearing officer, nowhere in the decision is there a tatement by the
hearing officer about whether the child was denied FAPE.

Article 7's definition of FAPE isfound a 511 IAC 7-17-36. We would ask the BSEA to
determine whether the hearing officer’ s findings of fact and conclusons of law indicated a
aufficient failure to comply with that statute in order to determine whether the child was denied
FAPE. Because the school did not provide FAPE asrequired by Article 7, in the form of a
correctly formulated 1EP, the school should be required to reimburse the parent for the
sudent’s private placement.

[I. Error in stating that the child isnot entitled to reimbur sement for costs of private
placement and tutoring

In this matter, the hearing officer erred because, first, he stated, incorrectly, the standard for
whether the child’s private school placement should be reimbursed and, second, because he
wrongfully denied reimbursement.

The hearing officer’ s order #4 states. The parents clam for reimbursement for expenses
incurred for tutoring, transportation, and the additiona costs for ESY services during the past
three yearsisdenied.” Additiondly, the hearing officer’s order #5 states. “The parents clam
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for rembursement for tuition and trangportation expenses incurred, and to be incurred, by virtue
of the sudent’ s enrollment in a private school is denied.”

It gppears that this denid of reimbursement is based on two conclusory statementsin his
decision that are not explained or substantiated by either the evidence presented at hearing or
by even one of the findings of fact or conclusons of law.

The first possible bassisfound at the end of his orders, on page 10 of 10, that states in relevant
part smply: “Note: The sudent belongs in his home school among his peers” The other
possible bassisfound on page 7 of 10 in which the hearing officer sates. “The sudent is
currently attending a private school in Indiangpolis at the parents expense. This placement is
not the least redtrictive environment for the student, and the decision to enroll him was solely the
parents. Therefore the schoal is not obligated to reimburse the parents for, or to pay future,
tuition and related expenses related to the student’ s attendance at a private school.”

Finaly, the BSEA must regect the suggestion that LRE congderations bar reimbursement for
Hutson Schooal. . .Impaosition of the LRE requirement on private school placements would, in
effect, completely vitiate the parentd right of unilatera withdrawd. . .Parents must give notice
before they place their children privately so that the school corporation can have sometimeto
develop a better proposal, and thus not incur the expense of a private school placement.
Accordingly, the [parents] gave advance notice of their intent to place A[.] in private school.

Another factor weighing in favor of the parents in regard to the Hutson School isits
appropriateness. . .The evidence showed that there are NO LD classes at North Clay that
specificaly address reading and writing disgbilities.

Furthermore, in his decison, Mr. Woods states A[.] was subject to bullying, physical
confrontations and ostracism a North Clay, the harm for which should be obvious. . .Despite
these findings, Mr. Woods has ordered no corrective action, (anti-bullying programs, or proper
traning for staff), so how can Mr. Woods say A[.] belongsin his home school with his peersif
he has this history there and if Mr. Woods isissuing no remedy for that problem?

The private school program and tutoring clearly has met the Student’ s needs. The Clay County
program clearly has NOT met the Student’s needs NOR provided FAPE because of al of the
procedura and substantive errors.

The Petitioners submit that the hearing officer in this case gppears to be personally predisposed
not to order reimbursement for private school expensesin any case under any circumstances.

IHO ordered student to remain at Hutson and ther efor e should have or der ed
reimbur sement for that.
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During the course of the proceedings, IHO Woods issued an order that the child remainin his
placement at Hutson School. See Order dated 10-01-03. . .If the hearing officer took it upon
himsdf to order a specific placement for a child that obvioudy would incur cods for the parents,
then it logicdly follows that he should have ordered rembursement for that placement in hisfind
order.

For the reasons stated above, the hearing officer’ s orders denying reimbursement for tutoring,
trangportation (Order #4) and tuition and transportation for private school (Order #5) should
be vacated and an order reimbursing the parents should be issued.

[11. THO misstated the law asto required teacher training

The hearing officer’s order is contrary to law in regard to the status of the law as to teacher
training, and, as aresult, he failed to issue an order remedying that problem because of hislack
of understanding of the status of the law.

Specificdly, in Concusions of Law #3, the hearing officer saesin rdevant part: “Except for
professond incentive and school policy there is no requirement for in-service training of
professonasin Article 7. Inredlity, Article 7 satesin 511 IAC 7-21-2(a-c), which is entitled
“Specid Education Program Personnd,” and in 511 IAC 7-20-3, which is entitled,
“Comprehengve system of personnel development,” the levels and types of training required.
We would request that the BSEA look at both of those provisons in determining whether to
overturn the IHO's Conclusion of Law #3.

Furthermore, the hearing officer statesin his Concluson of Law #1: “The sudent was
incorrectly classfied as having a secondary disability of communication disorder . . .The
secondary disability should have been classfied under Other Hedlth Impaired dueto ADHD. .
7 If that isindeed the case, then the school’ s duty to the student should have been heightened
because 511 IAC 7-26-12(c) states that for children who are categorized as being in need of
services due to OHI: “Professona and pargprofessiond staff serving students with an other
hedth imparment shall recaive specidized insarvice training in this area”

Because of the IHO' s misstatement of the law, because of his findings that the taff lacked
adequate training and because of the importance of such training, the Petitioners are asking that
the BSEA vacate the Conclusions of Law #3 and issue and order requiring appropriate
inservice training to teachers and gtaff.

Other erorsin IHO’sdecision

1. The Student clamsthat corrections need to be made to page 1 in the Introduction.
2. The Student claims that corrections need to be made to page 3.
3. The Student claims that changes need to be made to Finding of Fact #3.

12



7.
8.
9.

The Student claims that changes need to be made to Finding of Fact #5.

The Student claims that changes need to be made to the Findings of Fact on page 4
because the IHO does not address physicd and emotiona harm.

The Student claims that corrections need to be made to Conclusions of Law on page 5
because the IHO incorrectly states that the Student does not have a communication
disorder.

The Student claims that corrections need to be made to Conclusions of Law on page 6.
The Student claims that corrections need to be made to Conclusions of Law on page 7.

The Student claims that corrections need to be made to Conclusions of Law on page 8.

10. The Student claims that corrections need to be made to Order on page 9.

On January 13, 2004, the Student filed with the BSEA two affidavits.

The School’ s Petition for Review and Response to the Student’ s Petition for Review

The School timely filed on January 16, 2004, a Petition for Review and Response to the Student’s

Petition for Review.?

1
2.

The School claims that corrections need to be made to the Introduction.

The School claimsthat corrections need to be made to Finding of Fact #1, because at the
time of the hearing, the Student’ s primary disability was OHI, based upon his ADHD and
his secondary disability was LD, based upon written expression difficulties. The School
clamsthat there is no basisin the record for the IHO to find that the Student had a
learning disability in the area of reading.

The School daims that Finding of Fact #2 should be deleted since there was no need to
provide awritten notice of reasons for not doing a speechv/language evaluation because
there was no refusd on the part of the School to conduct an evauation as the School

adopted the outside evaluation and provided services accordingly.

2Attached to this Petition as “ Exhibit A” was an Affidavit signed by the School’s atorney in this
meatter delineating an ex parte conversation directed to her by Mr. Woods.
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10.

The School clamsthat Finding of Fact #3 is erroneous when it states that “ School
personnel having contact with the student did not attend these workshops.” The School
clams that the record shows that the Student’ s teachers attended workshops, including
ADHD workshops. The School claimsthat alist of workshop attendeesis based on sign-
up sheets which are part of Respondent’ s Exhibit 8.

The School clamsthat there is not sufficient evidence in the record to serve asa
foundation for Finding of Fact #4.

The Schoal claimsthat Finding of Fact #5 is not based upon the evidence in the record
and should be deleted.

While the School agrees that “there is insufficient evidence that the student regressed due
to the School’ sfallure’ (Finding of Fact #6), the School claims there was no failure to
provide appropriate ESY services.

The School clamsthat Finding of Fact #7 makesit appear asif the School frequently
denied parentd request without any explanation of those denials when the evidence in the
record does not support such aconcluson. The School admits that the Case Conference
did not always agree with every request that the parents made, it dlaimsit is not true that
Article 7 requires that “written notice explaining the reasons for denid” need to be
provided. The School aso clamsthat every request of a parent, which is not agreed to by
the School, does not require written notice containing al of the provisons of 511 IAC 7-
22-2. The School claimsthat Finding of Fact #7 is erroneous and should be deleted.

The Schoal is not completely clear on what the IHO means by “performance records’ that
were not timely provided to the parents (Finding of Fact #9). The School requests that
Finding of Fact #9 should be deleted, as the record does not show afailure to supply
anything required by the Student’s |EP.

The School claimsthat a portion of Finding of Fact #10 should be deleted, which states
that the Student was not provided the same opportunity as general education students to
participate in non-academic extra-curricular activities. The School cdlamsit isincorrect

and not based upon the evidence in the record.
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11.

12.

13.

14.

15.

16.

17.

18.

The School claimsthat given the evidence in the record, Finding of Fact #11 isnot
accurate when it states that the Student’ s goal's and objectives were vague and not
measurable. The School requests that Finding of Fact #11 be deleted.

The School requests that the words “bus loading” be removed from Finding of Fact #12,
and add “that school staff addressed the bullying as they were made aware of it.”

The School requests that Finding of Fact #13 be amended to state that a functional
behavioral assessment was performed and a compliant behavior intervention plan was
developed.

The School requests that Finding of Fact #14 be deleted because there are no mgjor
procedurd errorsin the record. The School claims that the IHO failed to accurately
identify procedura errors which could be responsible for producing a decrease in the
Student’ s achievement levels.

The School requests that Conclusion of Law #1 be amended to remove the word
“reading” from the second to the last sentence of the first paragraph. The School requests
that paragraph 2 of Conclusion of Law #1 be stricken in its entirety. The School clams
that: the Student’ s digibility under Other Hedlth Impaired wasincluded in hisIEP asa
primary disability by May 2001; and that it is erroneous to conclude that previous IEFP' s
were deficient because the Student was not classified under a category for which he did
not quaify until June 2000.

The School requests that Conclusion of Law #2 be deleted in its entirety. The School
clamsthat the parents first requested a speech/language evauation at the May 23, 2000

case conference and there is no record of any denia by the School regarding this request.

The School requests that Conclusion of Law #3 be deleted in its entirety. The School
clamsthat it is not a conclusion based on ether the evidence in the record or any legd
requirement in Article 7 which reguires the School to pay for expenses for “gppropriate
and meaningful training.”

The Schoal requests that Conclusion of Law #4 be deleted inits entirety. The School
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19.

20.

21.

22.

23.

24.

25.

clamsthat thereisno badisin fact or in law for this Conclusion.

The School clamsthat Finding of Fact #13 discusses the fact that afunctiond behaviora
assessment and a behavior plan were accomplished for the Student, so since these
measures were implemented the School requests that Conclusion of Law #5 be deleted.
The School claims that Conclusion of Law #6 is not based on the facts in the record and
should be deleted as erroneous. The School claimsthat ESY was offered and
implemented by the School for each summer that the Student was enrolled, with the
exception of the summer between the Student’s 7" and 8" grade year.  The School
daimsthat during the summer of the Student’s 7" and 8" grade year, the parents chose
not to involve the Student in the offered ESY activities.

The School damsthat Conclusion of Law #7 should be deleted in its entirety becauseit is
based on a misunderstanding of the notice requirement in Article 7.

The Schoal clams that the parents unilaterally decided to place the Student in a School
other than his home school and thereby obligated themselves to provide trangportation.
The School damsthat this was not a violation of the School’ s obligation under 511 IAC
7-6-6, but was the result of a parental choice. The School requests that Conclusion of
Law #3 be reworded so thet it is clear that the requirements of Article 7 do not obligate
the School to reimburse the parents for transportation during the Student’ s 5" grade year.
The School requests that Concluson of Law #9 be stricken. The School clamsthat the
IHO had no grounds to conclude that the School violated the parents' right to inspect
recordsin this case.

The School requests that Conclusion of Law #10 be deleted in its entirety. The School
clamsthat Concluson of Law #10 is erroneous and is not based upon any requirement of
Article 7.

The School has no objection to paragraph 1 of Conclusion of Law #11. The Schoal
agrees with paragraph 2 of Conclusion of Law #11 which states that it is not obligated to
pay for private placement, but believes that this concluson should be based on grounds
which include both its provison of FAPE as well as placement of the Student in the least

16



26.

27.

28.

29.

30.

31

32.

33.

regrictive environment. The School claims thet this conclusion of law should citeto 511
IAC 7-19-2, which covers the School’ s respongbility to pay for a private school
placement unilaterally made by the Student’ s parents.

The Schoal requests that Conclusion of Law #12 be gtricken. The School clamsthat it is
not aconcluson of law.

The School request that Conclusion of Law #13 be ddeted. The School clamsthat it is
not a.concluson of law.

The School requests that Conclusion of Law #14 be stricken. The School claims that
there is no evidence of the School committing any significant procedurd errors and thet the
IHO made no specific finding concerning specific procedurd errors that were committed.

The School requests that Orders #1 through #3 be stricken since it clamsthat they are
based on erroneous findings and conclusions.

The School requests that Order #6 be diricken since it claims a functiona behavior
assessment has dready been performed and a behaviord intervention plan is part of the
School’ s proposed |1EP.

The School requests that Order #7 be stricken since it clamsiit is not supported by
evidence in the record and is not based on correct findings of fact or conclusions of law.
The School clamsthat Order #8 is unnecessary because requirements of Order #8 are
aready met by the Student’s proposed | EP for 8" grade.

The School clamsthat if the School has offered an gppropriate placement, through its
proposed |EP for the Student’s 8" grade year, it is under no obligation to pay tuition for
an outsde placement. The School claims that the Hutson Schooal is organized around the
principles of the Orton-Gillingham method, and that this method is primarily aimed at
children with dydexia. The School clamsthat thereis no evidence in the record that this
Student isdydexic. The School clamsthat there are no certified LD teachers at the
Hutson School. The School clams that the Hutson School is not an gppropriate
placement for a Student whose primary disability is due to his ADHD and whose
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secondary disability is dueto alearning disability in the area of written language. The
School requests that the BSEA amend the IHO's decision to bring it in compliance with
both the record and the requirements of Article 7 and order the School to provide services
under the proposed 8™ grade | EP should the parents choose to return the Student to the
locd public schoal.

The Student’s Response

The Student filed on January 23, 2004, its Response to the School’ s Petition for Review. The Student
claimed that the School’ s Petition for Review does not state under which category of 511 IAC 7-30-
4()) that the IHO s aleged errorsfal. The Student requests that the BSEA drike any and dl arguments
made by the School that do not cite one of the above bases for their objections to the decison. The

Student’ s Response to the School’ s Petition for Review is reproduced, in part, as follows:

Finding of Fact 1

The parents would disagree with the Respondent’ s assertion that there was no basis to find that
the child had alearning disability in reading. . . The Respondent’s 1% paragraph, 4™ sentence,
page 2, dates. “ At the case conference of June, 2000, the case conference removed the
disability of CD and designated the student’ s primary disability as OHI with a secondary
disability of LD.”. .However, the Petitioners would note that the Respondents may intend to
refer to May 31, 2001, not June 2000, because no case conference occurred in June 2000.

Finding of Fact 2

.. .the Respondents state: “There is no record of the School ever having refused to perform a
speech/language evauaion.” What the Respondent doesn’t mention, and which is significant, is
that there is no evidence of an acceptance of this request, either. Nor was there arequest for a
due process hearing filed by the schoal after the parent’ s request for this independent
evauation. Lack of aresponse, as occurred here, has the same effect as adenia, which iswhy
the parents sought their own evauation. . .

Finding of Fact 3

The Respondents incorrectly argue that the hearing officer’ s finding was incorrect as to teacher
attendance a the trainings. . .

Finding of Fact 4
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Respondents object to the broad sweep of thisfinding, sating that it isincorrect for the Hearing
Officer to make a generd statement that the school did not comply with the provisions of the
sudent’sIEP. Firgt, thereis no reference to any law or provision of Article 7 that prohibits the
hearing officer from making a general statement, so the bagis for this argument is unclesr.
Second, this statement is supported by the record and by the Respondent’ s own argument in
Finding of Fact 4, which gates “The testimony clearly shows that dthough there was an initid
problem with compliance by the general education teacher in 5 grade, it was taken care of by
Mrs. Yocom and Mr. Freeman.” Thisisaplain admisson that the |IEP was not followed. The
IHO doesn't state that it wasn't followed and wasn't corrected. He said it wasn't followed.
Period. Thisisafact supported by the evidence and admitted by the Respondent. . .a tape of
the 05-10-01 case conference a Van Buren, which was introduced into evidence at the
hearing, contains the following verba exchange showing that the school admitted to using the
child's resource time in 5 grade for unfinished classroom work, in contradiction to the
requirements of hislEP. . .

.. .Respondents point out the “dmost harassing nature of the Hearing Officer’ s questions to
Mrs. Yocum,” saying that those questions show “considerable prejudice on hispart.” The
Petitioners would point out that it's unclear which questions or what nature the Respondents are
referring to because they are not cited in the Petition for Review. Furthermore, the Petitioners
would point out that the IHO is entitled, and in fact required, to form opinions about the
witnesses previous actions, credibility and demeanor. . .Thisis not grounds for reversd, no
matter how strongly the Respondents might disagree. Finally, the Respondents argue that a
blanket statement by the hearing officer outside the hearing such as “ She makes too many
excuses,” isonethat is supported not only by Mrs. Y ocom’ s testimony but aso by the parents
testimony.

Finding of Fact 5

The School takes exception to the IHO' s findings asto socid sKkillstraining. Evidencein
support of the IHO' sfinding on that point include: Mrs. Y ocom'’s statementsto A[.] such as,
“Al.] you cannot get in other peopl€e' s space dl the time because that’ s something that becomes
very annoying and the kids just don’t dedl with it well.” (Oct. 10. Tr. p. 877), isnot an
example of APPROPRIATE socid skillstraining. . .Furthermore, in 7" grade it is apparent
from reading the transcript of the 3/11/03 Case Conference that the staff does not have an
understanding of appropriate socid skillstraining. . .

Finding of Fact 6

Asto the Respondent’ s statements on this finding, the Petitioners would smply state that
athough the School DID agree to ESY, nowhere in the record does it show that transportation
costsfor ESY were covered, as they should have been.
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Findings of Fact 7

In response to the Respondent’ s arguments in this section, the Petitioners would point out the
following references to the record where the parents requested a change in the identification,
evauation placement or provision of afree appropriate education to the student and did not
receive prior written notice as required. . .Clearly, this does not fulfill the requirement for
PRIOR WRITTEN notice, as ddlineated in 511 IAC 7-22-2.

Finding of Fact 9

Performance records not given to parents include progress reports, report cards, copies of
evauations, and NWEA. . .

Finding of Fact 10

Respondent’ s argument here states correctly that a school is alowed to devise its own rules.
However, the whole point seemsto belost in this discussion that a school may not devise rules
that result in discriminatory action againgt a student with disabilities BECAUSE the student has
adisability. Here, the student was disallowed from participation in cross country meets
because he received afailing grade. He received this failing grade because of his disability and
because of the school’ sfailure to follow his1EP (i.e. histeacher faled to give him notes, as
specified in his1EP in science class, the one he falled) in October 2002, in essence not alowing
him to participate because of his disabilities. . .Also, in April 2003, A[.] was not allowed to go
on atwo-day field trip to McCormick’s Creek because of infractionstied to his disgbilities.
See parents exhibits page 520-525. . .Findly, in the Respondent’ s Petition for Review, p. 10,
last sentence, the Petitioners believe that she intends to reference Mr. Linton, not Mr. Martin.

Finding of Fact 11

Here, the IEPsin evidence spesk for themsalves. The gods and objectives are plainly vague
and not measurable. |f the BSEA determines that there is a need to review those for the
child's 5", 61, 7 and 8" grades, we would suggest alook a the goals and objectives pages
found on the following Petitioners pages 140-146, 273-284, 331-342, 503-516. The 5"
grade | EP, which was never approved by the parents, is found on pages p. 199-209.

Finding of Fact 12

The Petitioners would point out the first sentence on page 15 that sates. “The Hearing Officer
mentions nothing about the fact that the staff addressed the bullying as they became aware of

it.” Inregard to this, what the hearing officer choosesto sate in hisdecisonisdearly his
choice, and there was nothing improper about his choosing to leave that statement out, if he
even believed that assertion to begin with. Page 14 of the Respondent’ s Petition for Review
refersto “busloading.” However, A[.] didn't ride abus, so perhaps the Respondent refersto a
pickup area?
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Finding of Fact 13

Clearly, there WAS no FBA. Although Ms. Miller cites some “data’ that were gathered, that is
not sufficient to fulfill the requirements of afunctiond behaviorad assessment, which 511 IAC 7-
17-38 defines as. “A functiond behaviord assessment means a systematic collection and
andysis of datathat will vary in length and scope depending on the severity of astudent’s
behavior. Results and analysis of the data collection are used in developing the student’s
behaviord intervention plan. A functiond behaviora assessment shdl identify patternsin the
student’ s behavior and the purpose or function of the behavior for the sudent.”  It's clear that
the “data’ cited as to Respondent’ s Exhibit p. 344-361 do not fulfill the definition of FBA.
Furthermore, where isthe andyss? Where are the results and andysis used to develop the
sudent’ s behaviora intervention plan? Where does it identify patternsin the sudent’s
behavior? And where doesit identify the purpose or function of the behavior for the sudent?
Furthermore, there was no document cited that the Respondents purported to be an FBA or
labeled as such. Obvioudy, the hearing officer’ sfinding of fact 13 is supported by the evidence
and should be upheld.

Finding of Fact 14

The Respondents state on page 17 that the hearing officer failed to accurately identify
procedurd errors which could be responsible for producing adecrease. The Petitioners would
point out that the hearing officer’ s findings of fact and conclusions of law offered a cornucopia
of procedural AND substantive violations and would assart that the hearing officer is not
required to point out exactly which of the multiple violaions resulted in which amount of harm,
and would ask the BSEA to read the hearing officer’s decison to find those violations existed
and that harm resulted to the child. . .Furthermore evidence of harm to the child is found
throughout the record. . .On page 17, last paragraph, the Respondents state: “Findly, the
student, who was not enrolled in the public school in the 3 grade, had not previoudy taken the
ISTEP. Therefore, it isnot possble to say that procedurd errors committed by the school
digtrict cause alack of success on the ISTEP, since there is no previous | STEP testing with
which to compare the student’s 7" grade performance. . .A[.] DID take the ISTEP, in 3
grade at Annunciation School. See (Parent’s Ex. p. 63). He scored above the Indiana
Academic Standards in both English/Language and in Math. However in 6™ grade he scored
72 points BELOW the Standard on the English/Language portion and 16 points BELOW on
the Math portion of the ISTEP (Parent’s Ex. p. 291-315.) Thisalso shows harm. . .

Conclusion of Law 1

The Petitioners would point out that a Sgnificant discrepancy is not the only means of showing a
learning disability for achild. . .Furthermore, on the bottom of p.18, the Respondents should
say that “The changes in the ADHD definition occurred in Article 7 in JUNE 2000,” not JUNE
2001. The next sentenceis correct, however, because A[.] was finaly made digible under

OHI in May 2001. However this case conference (May 2001) was not the first time that A[.]
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could have become digible because there was a Case Conference on Sept. 28, 2000, at which
time “Communication Disorder” and OT Services were added, dong with LD status.
Therefore, he could have been classified OHI at that Sept. 28, 2000, Case Conference.
(Parent’s Ex. p.165-170).

Conclusion of Law 2

The Respondents say that the parents requested a speechvlanguage evauation at the May 2000
case conference. Actudly, they requested a Speechv/Language evauation in February, April
and May 2000. . .These requests were denied or ignored, and no due process hearing was
requested by the schoal to determine if the school’ s evaluation was appropriate. Therefore, the
parents were left to their own devices and were rightfully ordered to be reimbursed for this.

Concluson of Law 3

. . .the Respondent states on page 20 “Findly, there is nothing in Article 7 which requires the
Schoal to pay for expenses for ‘ gppropriate and meaningful training’ ”. Although the hearing
officer’ sword choice was not correct, the meaning behind it was. Clearly, Article 7 requires
specidized inservice training for teachers and g&ff. . ., and the Petitioners would argue thet if
the hearing officer’s Conclusion isto be changed here, it should be changed only to substitute
the words “ specidized insarvice training” for the words * gppropriate and meaningful training.”

Conclugsion of Law 4

Here, Petitioners would agree that the school implemented the | EP a the beginning of 5"
grade, BUT by Sept. 28, 2000, they stopped the individual written expression ingtruction and
replaced that time with one-on-one work with ateacher’ s assstant (Mrs. Weaver) to complete
unfinished classroom work. The classroom teachers dso were inconsstent in providing the
accommodations and modifications throughout the entire school year as noted throughout the
record.

Concluson of Law 5

The Petitioners disagree with the argument made by the Respondentsin this section for the
same reasons cited in our discussion of Finding 13.

Concluson of Law 6

Please see Petitioners discussion under Finding of Fact 6.

Concluson of Law 7

See discussion asto Finding 7 above.

Concluson of Law 8
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.. .the parents would point out that they did NOT unilateraly place the student in a school other
than his home school. The parents were offered three options by the school, none of which
was particularly attractive to either them or to the school. The parents said OK to a placement
that was the lesser of the evils and which was not his home school. Therefore, reimbursement
for transportation was prope. . .

Conclusion of Law 9

. . .the Respondents argue that “ There is no obligation in Article 7 that a student’ s parents be
informed when a student’ s grade begins to drop below the passing level.” In response, the
Petitioners would point out that early in A[.]’'s 6™ grade year the teachers and mother decided
to reduce the daily behavior sheets to once weekly behavior sheet. They made averbal
agreement stating the teachers would notify the parents immediately if there was any problem
with behavior or academics. In addition, see e-mails between Mrs. Y ocum and mother, where
Mrs. Y ocum assured the parents that A[.] was doing grest - even though at that time he was
faling. (Parent’s Ex. p.376-378, 380). Findly, Clay Community DID NOT give the parents
2002-2003 NWEA results. . .See aso Parent’s Ex. p. 31G letter dated July 29, 2003
requesting al records.

Concluson of Law 10
Please see the discussion above in Finding 10.

Conclusion of Law 11

The Petitioners would ask the BSEA to review the Petitioners previoudy filed Petition for
Review asto the subject of least restrictive environment and payment for placement of the child
at Hutson, due to the school’ s denia of FAPE.

Concluson of Law 12

The Petitioners would agree with the assertion by the Respondents that Conclusion of Law 12
isnot actualy aconcluson of law. The Petitioners would disagree that the items should be
stricken, however, and request that it merely be rlabeled as a Finding of Fact.

Conclusion of Law 13

Pease see discusson asto Finding 13 above. Also athough it may not be properly identified
asaConcluson of Law, the Petitioners would ask that it be modified and relabeled as aFinding
of Fact.

Conclusion of Law 14

See discussion under Finding 14.
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Orders1-3

These orders should be upheld, as they are supported by the evidence in the record and
because the Respondents have not met their burden of proof to have them vacated or modified.

Order 6

This order should be upheld, asit is supported by the evidence in the record and because the
Respondents have not met their burden of proof to have it vacated or modified. . .

Order 7

This order should be upheld, asit is supported by the evidence in the record and because the
Respondents have not met their burden of proof to have it vacated or modified. . .

Order 8

This order should be upheld, asit is supported by the evidence in the record and because the
Respondents have not met their burden of proof to have it vacated or modified.. . Findly, the
Respondents state on Page 27, 2" paragraph: “There are no certified LD teachers at the
Hutson School.” Thisisincorrect. See testimony of al 3 Hutson teachers. . .Also, it must be
pointed out that the evidence clearly showed that the Hutson school uses the Orton Gillingham
gpproach in teaching ALL students with specific language-base learning disabilities, not just
dydexic sudents. Written language is covered under this disability. . .

The Student request that the IHO' s findings of fact, conclusions of law and orders be affirmed, with the

exception of the revisions requested by the Student in their Petition for Review.

Review by the Indiana Board of Special Education Appeals

A copy of the record was prepared and provided to each member of the BSEA on January 30, 2004.

The BSEA, pursuant to 511 IAC 7-30-4(j), decided to review this matter without oral argument and

without the presence of the parties. All parties were o notified by “Notice of Review Without Ora

Argument,” dated February 9, 2004. Review was set for February 13, 2004, in Room 225 State

House, Indianapolis. All three members of the BSEA appeared on February 13, 2004. After review

of the record as awhole and in consideration of the Petition for Review and the Response to the

Petition for Review, the BSEA makes the following determinations.
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COMBINED FINDINGS OF FACT AND CONCLUSIONS OF LAW

The BSEA is athree-member adminigrative gppd late body gppointed by the State
Superintendent of Public Instruction pursuant to 511 IAC 7-30-4(a8). In the conduct of its review,
the BSEA isto review the entire record to ensure due process hearing procedures were cons stent
with the requirements of 511 IAC 7-30-3. The BSEA will not disturb the Findings of Fact,
Conclusions of Law or Orders of an IHO except where the BSEA determines either a Finding of
Fact, Conclusion of Law, or Order determined or reached by the IHO is arbitrary or capricious,
an abuse of discretion; contrary to law, contrary to a condtitutiona right, power, privilege, or
immunity; in excess of the IHO' s jurisdiction; reached in violation of established procedure; or
unsupported by substantial evidence. 511 IAC 7-30-4()). The Student timely filed a Petition for
Review. The School timely filed a Petition for Review. The BSEA hasjurisdiction to determine
this matter. 511 IAC 7-30-4(h).

The BSEA sugtainsthe IHO' s Findings of Fact Nos. 2, 3, 6, and 7.
The BSEA findsthe IHO's other Findings of Fact were unsupported by substantid evidence.

The BSEA finds that Finding of Fact 1 should read: “The Student’s primary disability is Other
Hedth Impaired due to ADHD and a secondary learning disability (written expression).”

The BSEA finds that Finding of Fact 3 should read: “Opportunities were provided by the School
for school personnd and the parents to attend in-service training in ADHD and other behavior
workshops. Although some school personnd having contact with the Student did not attend these
workshops training was avallable through staff meetings and sharing of materiads”

The BSEA findsthat Finding of Fact 4 should read: “During the Student’ s fifth grade year, the
School complied with the provisons of his |EP.”

The BSEA finds that Finding of Fact 5 should reed: “The School provided socid skillstraining
during the Student’ sfifth grade year. The Student is currently receiving socid skillstraining
through a private practitioner at the parents expense.”

The BSEA finds that Finding of Fact 8 was not disputed by ether party, however, it should read:
“The parents chose the School he was to attend against the advice of the School. The School

advised the parent that reimbursement for the related service of transportation was not available if
the parent chose a school outside the home didtrict in which gppropriate services were available”

The BSEA finds that Finding of Fact 9 should read: “ During the Student’ s seventh grade yesr,
some of his achievement test results, performance records, and daily behavior records were not
being timely provided to the parents.”
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

The BSEA finds that Finding of Fact 10 should read: “ The Student was provided the opportunity
to participate in non-academic extra-curricular activities the same as generd education students.
He was permitted to practice with the team, but not alowed to participate in meets.”

The BSEA findsthat Finding of Fact 11 should reed: “The gods and objectives contained in the
Student’ s |EP were appropriate.”

The BSEA finds that Finding of Fact 12 should read: “The Student was the subject of bullying and
physica confrontations with other sudents, particularly during less structured parts of the day.”

The BSEA finds that Finding of Fact 13 should read: “ An gppropriate Functiona Behavior
Assessment and Behavior Intervention Plan for the Student were developed and implemented by
the Schoal.”

The BSEA finds that Finding of Fact 14 should read: “The Student experienced no harm caused
by aleged procedural errors.”

The IHO's Concluson of Law 1 isreversed. The Student’s primary disability is Other Hedlth
Impaired due to ADHD and a secondary learning disability (written expression).

The IHO' s Concluson of Law 2 isreversed. The parents are not entitled to reimbursement for
the speech/language eva uation because they were not denied an eva uation by the Schoal.
Furthermore, they did not dispute the accuracy of the School’ s evauation.

TheIHO's Conclusion of Law 3isreversed. The BSEA finds that Conclusion of Law 3 should
read: “The School did present professond training sessions on the subject of ADHD, and a
behavior workshop during the Student’ s Sixth and seventh grade years. Professional and
pargprofessond staff serving sudents with an other hedth impairment shdl receive specidized
inservicetraining in thisarea. 511 IAC 7-26-12(c).”

The IHO s Conclusion of Law 4 isreversed. The IEP formulated on May 23, 2000, was
implemented in compliance with 511 IAC 7-12-1(s) (May, 1995).

The IHO' s Conclusion of Law 5isreversed. The BSEA finds that Conclusion of Law 5 should
read: “The evidence supports that the Student recelved gppropriate socia skillstraining and
tutoring.”

The BSEA sudtains the IHO’s Conclusion of Law 6 as the record supports Conclusion of Law 6.

The IHO' s Conclusion of Law 7 isreversed. The BSEA findsthat Conclusion of Law 7 should
reed: “ Article 7 does not require that parents receive written notice when their requests for
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22.

23.

24,

25.

26.

27.

28.

29.

30.

31

sarvices are denied during a Case Conference Committee meeting.”

The IHO' s Conclusion of Law 8 isreversed. The BSEA findsthat 511 IAC 7-6-6(a) does not
apply because the parent chose a school outside the home district when appropriate services were
avalable at the home school.

The IHO's Conclusion of Law 9 is reversed because any errorsin records not being timely
provided to the parent did not effect the provison of FAPE.

The IHO' s Conclusion of Law 10 is reversed because the Student was provided the opportunity
to participate in non-academic extra-curricular activities the same as generd education students.

The failure which led to his being denied participation in track meets was not due to his disability.

The IHO's Conclusion of Law 11 isreversed because the goals and objectives contained in the
Student’ s |EP were appropriate.

The BSEA findsthat the IHO’'s Conclusion of Law 12 is an opinion of the IHO and not a
Conclusion of Law and is therefore being rejected.

The IHO's Concluson of Law 13 isreversed. The BSEA finds that the Student’ s Functional
Behavioral Assessment and Behaviord Plan followed the requirements of 511 IAC 7-17-38.

The IHO' s Conclusion of Law 14 isreversed. The BSEA finds that the School has met its burden
of establishing that the Student did not experience any harm from dleged procedurd errors.

The BSEA adds Conclusion of Law 15 and determines that the School did provide FAPE.
Orders1, 2, 3, 6, 7, and 8 are stricken.

Orders4 and 5 are sustained.

ORDERS

In congderation of the foregoing, the Board of Specia Education Appeds now issues the following
Orders:

1.

2.

The Independent Hearing Officer’s Orders 4 and 5 are sustained.

Any dlegation of error in the Petitions for Review not specifically addressed above is deemed
denied or overruled, as appropriate.
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Date: February 16, 2004 [/ Richard Therrien, Chair
Indiana Board of Specid Education Appeds

APPEAL STATEMENT
Any party aggrieved by the decision of the Board of Specid Education Appeds has thirty (30) calendar

days from the recaipt of thiswritten decison to request judicia review in acivil court with jurisdiction,
as provided by 511 IAC 7-30-4(n) and I.C. 4-21.5-5-5.
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